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About This Publication

r I HE Legal Ethics & Malpractice Reporter (LEMR, for short) is a free, monthly
publication covering current developments in ethics and malpractice law—
generally from the perspective of the Kansas and Missouri Rules of Professional

Conduct. Founded in 2020, this publication was envisioned by KU Law professor
Dr. Mike Hoeflich, who serves as its editor in chief. In partnership with Professor
Hoeflich, JHC’s legal ethics and malpractice group is pleased to publish this monthly
online periodical to help attorneys better understand the evolving landscape of legal
ethics, professional responsibility, and malpractice.

In addition to the digital format youre presently reading, we publish LEMR as
mobile-friendly blog articles on our website. We also share a digest newsletter to

our LEMR email subscribers whenever a new issue is published. (You may subscribe
here if you aren’t already a subscriber.)
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FEATURE ARTICLE

FEATURE ARTICLE

Ethical Issues with Judicial Use of Generative Al

AWYERS have been using Generative Artificial Intelligence (GAI) for the past
Ldecade. During that time, AI has evolved rapidly, and dependence on Al by

lawyers has increased enormously. With that increased usage, lawyers have
discovered that there are often critical problems with GAI.

When used to do research and draft documents such as memoranda,
motions, and briefs, GAI makes mistakes and cites fictional cases and other sources,
called hallucinations, and misinterprets real cases that it cites. Indeed, the number
and quality of lawyers and law firms that have submitted flawed GAI-generated
documents to courts is rather frightening.

Damien Charlotin maintains a website that keeps track of hallucination
cases.! According to his records, there have been close to 2,000 cases in which GAI
involvement has been discovered in legal documents as a result of hallucinations
being submitted for official use. Lawyers who have submitted these documents
have ranged from solo practitioners to members of the most elite law firms. Even
though the problem has become well known throughout the Bar, this practice is not
decreasing. Meanwhile, the penalties imposed on the lawyers have been significantly
increasing.

Virtually all the attention about legal use of GAI has focused on hallucinations
in documents submitted to courts or produced for courts and how procedural rules
and ethical rules may be violated by the lawyers. But this is only one part of the
problem.

Now the profession is beginning to consider the problem of how to deal
with hallucinations which make it into judicial opinions and orders—either because
a judge or judicial clerk has used GAI or because the judge or judicial clerk has
repeated hallucinations submitted by an attorney.

It is important to realize that judges—lots of them—are using GAI. Sen.
Charles Grassley held a Senate hearing on this issue in October 2025, and, in a

1 https://www.damiencharlotin.com/hallucinations/
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speech on the Senate floor, expressed his concern that federal judicial use of GAI
was a serious issue for the federal government:

This month, I sent letters to a pair of federal judges regarding their
suspected use of generative Artificial Intelligence (AI) in published
court orders.

The two judges issued orders that were wrought with serious,
inexplicable errors that were of great concern to the litigants, to the
public and to me.

One judge, sitting in the Southern District of Mississippi, issued
an order that named plaintiffs and defendants who were not even
parties to the case.

It misquoted statutory text. It erroneously cited evidence that didn’t
exist in the record. And it referred to sworn declarations by people
who had not appeared anywhere in the case.

I've never seen or heard of anything like this from a federal court.

The other judge, sitting in the District of New Jersey, issued an order
with fake quotes and misstatements about case law.

The order even falsely attributed quotations to the defendants that
apparently were never made.

The two cases Grassley mentioned were obvious egregious examples of the types of
errors that can be caused by unverified use of GAI, but they are not the only cases
where errors attributable to GAI have been entered into the court record by the
judge. Charlotin’s webpage shows that other U.S. judges have had similar problems
with unverified GAI and that judges in other countries have fallen prey to the
dangers of GAI, too.

One particular case, H. C. v. Contreras, No. F089316, 2026 WL 1493401
(Cal. Ct. App. Unpub. May 28, 2026), shows the negative result of an hallucinated
citation. In that case, the California Appellate Court discussed and criticized the
lower court’s reliance on a hallucinated citation when refusing to issue a protective
order in a domestic child abuse case. The appellate court reversed, stating:

We have no difficulty concluding that it is an abuse of discretion
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for a court to rely in material part on fictional case authorities in
rendering a decision or making an order. Reliance on fake cases is
fundamentally incompatible with an informed exercise of discretion
controlled by genuine principles of law. It seriously undermines the
integrity of the outcome and erodes public confidence in our judicial
system. It can also hinder meaningful appellate review.” (Campos
and Munoz, supra, 118 Cal.App.5th at pp. 1123-1124.)

“This is not to say that the factors the court relied on were legally
improper or that it could not have reached the same result applying
proper legal reasoning grounded in genuine law. We hold only
that the path the court took to reach its result constituted an abuse
of discretion because it relied in material part on the holdings of
nonexistent legal authorities” and misread the law. (Campos and
Munoz...

Id. at *4 (Cal. Ct. App. May 28, 2026).

When a judge includes a hallucinated citation or hallucinated law in
a decision the results can be far worse that an attorney including the same in a
pleading. It may be some time before the hallucination is uncovered—if ever. Until
it is discovered and corrected, the erroneous decision may have real world, practical
effects far beyond the case in which it is filed.

There may come a time when judges will be sanctioned for incorporating
hallucinated cases into official court documents, but that time does not appear
to be approaching anytime soon. Instead, it appears that the judicial brethren are
attempting to deal with the problem by a combination of public embarrassment
and quite a bit of published advice. In terms of embarrassment, when a hallucinated
citation is discovered in an opinion or court order, it is almost always withdrawn or
appealed and quickly reversed. Of course, in these cases there are additional costs
for the court and the litigants.

Short of banning judicial use of GAI, there are other ways to deal with the
problems it creates. The National Center for State Courts has published several
reports of judicial use of GAI incorporating results of surveys. One reported noted:

Although judges interviewed were keenly aware of the risks of GenAl,
they nevertheless were finding value in GenAl tools to increase their
productivity and efficiency. In addition to the use cases for GenAl
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discussed above, judges also reported using (or considering using)
GenAl in the following ways:

o Assistance with drafting law review articles or research for law
review articles

« Assistance with teaching classes at law schools
« Dataanalysis, such as when to hold hearings to maximize attendance

« Possible translation or transcription services in future if technology
improves (though another judge said those were not good enough

yet)

Obviously, some of these uses, such as writing for law reviews or preparing
class materials may not have as many real-life negative aspects as using GAI with
hallucinations. Yet uses that create legally authoritative documents are a whole
different, and far riskier, category of use.

We suggest that because of the paucity of specific guidance for judges,
they also might look to the types of workflow patterns that private law firms are
developing. In essence, these firms have discovered that they cannot trust GAI
generated documents. It is imperative that skilled and trained humans verify that
every GAI document does not contain hallucinations or other errors and that these
be corrected before the document is used.

As noted, GAI can be extremely helpful to sitting judges, especially those
without adequate staffing. Even judges with clerks need warning. According to recent
surveys, most law students use GAI all the time. Indeed, many would have difficulty
if they were prohibited from using it by a judge. Still many, if not most, clerks have
substantial workloads. It may well be necessary for judges either to decrease clerk
workload or find other trained court personnel to do this critical task.

It is clearly time for lawyers, regulators, and the judiciary to formulate
effective rules on judicial use of GAI to prevent further errors entering the stream of
law and threatening the legitimacy of the judicial system.
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An Important Source for Al Information

In this months newsletter we want to highlight a source for legal professionals
seeking authority addressing generative Al produced hallucinated content: https://
www.damiencharlotin.com. This website maintains a database of legal decisions
issued in cases where GAI hallucinated content has been submitted in court filings.
The website includes cases from throughout the globe, although the majority of cases
listed are from jurisdictions in the United States of America.

The site links to the relevant decisions while also listing key information,
such as: case name; court/jurisdiction; party using Al (e.g., lawyer, judge, pro se
litigant); and outcome of the Al issue (e.g., bar referral, admonishment, sanction).
It is searchable as well. Currently, at this writing, the website contains over 1965
decisions addressing instances of hallucinated material in court documents.

This compilation is far more important than one might think. First, has
becomean accepted source that can be used to document frequency of hallucinations.
See, e.g. Fletcher v. Experian Info. Sols., Inc., 168 F.4th 231, 234 (5th Cir. 2026) (relying
on the website in discussing the increasing problem of hallucinations); Parnell v. Fla.
Dep’t of Corr., 181 F4th 1209, 1212 (11th Cir. 2026) (same). Second, it is something
that every lawyer should see at least once to demonstrate the very real danger of
hallucinations caused by unverified GAI products. Third, it forms a reliable source
by which lawyers and legal scholars can discover the kinds of hallucinations GAI
has produced in legal situations so that professionals can better understand the risks
of using it and inform colleagues what they should be looking for.
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ETHICS & MALPRACTICE RESEARCH TIP

New Article on Legal Malpractice & Ethics

Standing Committee on Law and National Security, The Role of the Judge Advocates
General and of Judge Advocates: A Primer, 16 ]. Nat'l Sec. L. & Pol’'y 3 (2026).

For readers with an interest in military law and justice, this is a timely
paper.

2026 August 9



BLAST FROM THE PAST

10

A BLAST FROM THE PAST

The Study and Practice of the Law
in their Relation to Society

He who is influenced by the spirit of Integrity, will never himself
misrepresent or knowingly be the cause of others misrepresenting
the truth in a court of justice: no prospect of advantage to himself
or his client will tempt him to the commission of so gross an error.

- A Member of Lincoln’s Inn (John Raithby), The Study and Practice of the Law in their
Relation to Society 344 (rpt. Portland 1806).
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