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FEATURE ARTICLE

FEATURE ARTICLE

Thoroughness & Completeness in Legal
Research in the Twenty-First Century

AWYERS tend to take the process of legal research for granted—as though
Lit is something built into their in-born knowledge. Law students begin law
school with courses in legal writing and research, and they engage in research
activities almost from the day they start law school. But research is not a static thing.
The sources and methods of research change as new technologies, new sources, and
new requirements arise. Many senior lawyers who attended law school in the 1960s

and 1970s have witnessed several waves of transformation in legal research.

The nature and methods of legal research play a key role in legal ethics.
Rule 1.1 requires that all lawyers be competent, and competence is closely tied to
thoroughness, including in legal research. KRPC Rule 1.1 reads:

Alawyershall providecompetentrepresentationtoaclient. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

Comment 5 to KRPC 1.1 explains:

Competent handling of a particular matter includes inquiry into
and analysis of the factual and legal elements of the problem, and
use of methods and procedures meeting the standards of competent
practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake;
major litigation and complex transactions ordinarily require more
elaborate treatment than matters of lesser consequence.

The Comment makes it clear that the methods and procedures must be those of
“competent practitioners” But what does this mean in the context of research in the
twenty-first century?

In the 1960s and 1970s, legal research was library based. Law schools and
larger law firms had extensive in-house libraries. Lawyers at smaller firms depended
upon bar association and court libraries. Typically, when a lawyer or law student
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had a research problem, they would consult several different sources including
legal encyclopedias, digests, treatises, law reviews, and, of course, reporters. In
dealing with reporters, case notes and head notes were particularly useful since they
provided pre-digested summaries of cases. The point of this research process was
to find relevant cases and other sources that could provide arguments to be used to
successfully represent clients.

Traditional library-based research was often tedious and could easily require
many hours of research. There is a German term to describe this: sitzfleisch. It means
having the padding on one’s rear sufficient to permit sitting for long periods of time.
In theory, given enough time, a good legal researcher could uncover every relevant
case. But such a level of thoroughness was hypothetical. In reality, no lawyer or
researcher achieved perfect completeness finding every relevant source. It would
require far too much time and, therefore, make the cost of such complete research
prohibitive in almost all cases. Few clients would pay for this level of completeness.

The reality of library-based research was, therefore, reflected in the standard
suggested in Comment 5, that the “methods and procedures” of research meet the
“standards of competent practitioners.” In practice, this meant that research, even
good research, would not always uncover all relevant cases.

The nature of legal research changed radically in 1973 when Mead Data
Corporation introduced LEXIS to the legal profession. Two years later, West
Publishing introduced WALT, the first version of what is now Westlaw. These
computerized search engines, combined with specialized legal datasets meant that
lawyers and legal researchers could now search for sources, such as cases and articles,
by using computers. These search engines could find sources far more rapidly and,
in theory, would discover all relevant cases (i.e. would produce search results with
a higher degree of completeness than human, book-based research was capable of
achieving).

When legal search engines were first introduced, research had to be
conducted by using Boolean search inputs to maximize completeness of the search
results. Lawyers quickly learned that Boolean searching was not an easy task and
that a successful search depended upon the searcher’s expertise in formulating
Boolean queries as inputs. The learning curve for lawyers was steep, and many
lawyers and law firms preferred to turn over legal searches to experts (often law
library personnel) rather than lawyers. This saved the firm the expense of spending
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expensive lawyer time on doing Boolean searches, and it also meant the specialized
expert researchers gained more experience at searching numerous cases than a
lawyer whose search needs would be limited only to the cases he was assigned.
However, with the introduction of natural language searching, experts in Boolean
searches declined enormously, and database searches became a standard part of
every lawyer’s research method.

Once legal search engines became an ordinary part of law practice, law
schools began to offer courses in electronic legal research to students, just as they
did with library-based research. The speed of computer based legal research meant
that lawyers could, in theory, aspire to find every relevant case and article in their
search. The time and cost restraints of attempting full completeness in library-based
research was vastly reduced.

However, there are problems with too much completeness. Every lawyer who
has ever done database searches has encountered the dreaded warning produced by
the search engine that the search, as formulated, has discovered too many cases to
display. The better a lawyer’s ability to choose search terms, the more targeted and
complete will be the search results. Even without this dreaded computer message,
searches will often turn up hundreds or even thousands of cases in response to a
search. How many lawyers actually read all of the cases that appear on the screen?
Human nature and billing methods make such search completeness impractical. A
lawyer may find all relevant cases in a digital search but won’t read and analyze them
all. Rather, a lawyer will pick the most relevant cases by establishing criteria such as
date, jurisdiction, name of the judge, etc. with which to sort them. In so doing, a
lawyer can mitigate too broad search terms.

The key concept here is that, with digital research, as with book-based
research, the ability of the lawyer to set criteria by which to further examine cases
uncovered by the initial search is unchanged. Lawyers must possess skills not only
in actual searching but also in using search results. The better the lawyer’s skills,
the better the eventual product of the research—be it a memorandum, a brief, or
a contract. It is not only the quantity of the search results, but the quality search
results but the quality of the search product that is most important.

Within the past several years, many legal tech companies have begun to
offer some form of generative Al to law firms for multiple uses, including legal
research. Even the major data search companies have been integrating Al into their
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offerings. Will the nature of research thoroughness and completeness change with
the introduction of Al into legal research? The answer is undoubtedly “yes.” The
important question is what these changes in the meaning of thoroughness and
completeness will be in the era of Al and what this will mean for Rule 1.1.

Generative Al, as it is now offered to law firms and other legal professionals
combines both the search process possible with library-based and online digital
search engines combined with the human synthesis normally done by human
lawyers. This means that a crucial step in producing a final legal document may
now turned over to an Al This will require that the AI make judgements as to which
search results are more important than others, which of these to include in the final
document, which of these to emphasize in the final document, and which sources
will be most difficult to rebut by opponents in the adversarial process. These are
decisions that require intuition, nuance, and, at times, inspiration. At the present
time, Al platforms cannot use such human characteristics effectively, if at all.

Further, although AI platforms also have the possibility of achieving
completeness in searches as may be possible with digital search engines, there are
factors that limit this. First, most Large Language Models (Al systems designed
to understand, process, and generate human-like text) currently on the market
have more limited data sets to search than do Lexis or Westlaw. This, obviously,
limits their attempts at completeness of their searches. Second, Al platforms have a
lamentable tendency to strive for completeness and will often fabricate sources that
they cannot find, so-called “hallucinations.” Thus, although generative legal Al offers
what appears to be an easier, more sophisticated search and synthesis product than
more traditional methods using a digital-human partnership, it neither solves the
completeness problem nor the time and effort problem. It simply shifts this to the
time and effort to have human supervision of the Al product. There is real danger
here for lawyers who may use AI without or with minimal human involvement. In
very real terms, the completeness problem continues to be as serious with generative
Al search and document synthesis as it is with traditional library-based research or
online search engine use.

If one accepts this analysis, how does this interact with Rule 1.1 and, especially
Comment 5? Again, the key to the ethics of using generative Al is the requirement
that the lawyer using the AI meet the standard of competence of a “competent
practitioner” At the moment, competent practitioners utilize AI knowing that its
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searches and synthesis will neither be perfect nor complete; therefore, competent
practitioners understand that active human interaction and supervision with Al
results is imperative (i.e., they use Al as a starting point, but check its citations and
read the cases and look for more). Once it can be demonstrated that there are ways
to reduce the risk and frequency of errors in Al use, competent practitioners using

AT will need to adopt those mitigation techniques as well.

A defense of “everyone does it” in regard to AI hallucinations that are
found in documents submitted to courts or tribunals will likely not work to avoid
disciplinary liability. Traditional library-based and digital search research methods
do not produce hallucinations. These are very much a new problem introduced
by current generative Al platforms. Rule 1.1 is not the only rule violated in such
incidents, and it seems likely that several provisions contained in chapters 3, 5, and
8 in the Rules could and would be used to punish lawyers who submit documents
flawed by hallucinations in a way that missed citations caused by AI would not.

Is there a way to mitigate the dangers of incompleteness in generative AI?
This is clearly a critical question that every Al company and every AI user must ask.
And the answer, at least currently, would seem to be increasing the amount of time
devoted to formulating initial prompts to guide Al and checking the documents
produced by Al. Will this happen? Will lawyers expend the time and money to do
this properly, especially if incomplete research will not bring on the disciplinary
problems hallucinations do? That remains to be seen. What is absolutely clear is that
the use of generative Al is not a panacea, nor does it in itself necessarily improve

research.
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NEWAUTHORITY

Maine Ethics Opinion 227

N January of this year, the Maine Board of Overseers of the Bar issued Maine

Ethics Opinion 227, which is an extremely interesting opinion about lawyers’

obligation to report lawyer misconduct pursuant to Rule of Professional
Conduct 8.3.

Several parts of Maine Board of Overseers Opinion 227 should be relevant
to practitioners in all states, but it is important to note that Rule 8.3 is one of those
rules that differs significantly from state to state. So it is critical that readers from
states other than Maine recognize these differences and take them into account as
they read. Maine Rule 8.3(a)reads:

A lawyer who knows that another lawyer has committed a violation
of the Maine Rules of Professional Conduct that raises a substantial
question as to that lawyer’s honesty, trustworthiness or fitness as a
lawyer in other respects, shall inform the appropriate professional
authority.

Missouri Rule 4-8.3 is identical. But Kansas Rule 8.3(a) reads:

A lawyer having knowledge of any action, inaction, or conduct which
in his or her opinion constitutes misconduct of an attorney under
these rules shall inform the appropriate professional authority.

While the rules for Maine, Missouri, and other states require a specific inquiry into
how conduct reflects on the violator, all states require some reporting by lawyers.

Particularly interesting (and potentially helpful across jurisdictions) is
Opinion 227’s discussion on the timing of reports of misconduct. The Maine opinion
states:

Timing of Misconduct Reports.

Rule 8.3 does not specify when a lawyer must report another
lawyer’s professional misconduct to appropriate authorities. By
way of general guidance, lawyers should report conduct that raises
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substantial questions promptly, or within a reasonable time under the
circumstances. Prompt reporting fosters the integrity of the system,
protects against ongoing harm to the public, and allows remedial
action to occur on more reliable evidence. Neither the Maine Rules
of Professional Conduct nor the Maine Bar Rules contain a statute of
limitations. In actual or threatened litigation in which an adversary’s
attorney engages in alleged misconduct, a lawyer cannot use the
threat of a report to the appropriate authorities as a bargaining chip
in litigation, and such action, for purposes of gaining an advantage
in litigation, might constitute a violation of the Maine Rules of
Professional Conduct. See M.R. Prof. Conduct 3(b). If an attorney
does not intend the report of misconduct to provide any sort of
litigation advantage or force a settlement, prompt reporting of the
misconduct may deflect charges of ulterior motives. There may be
circumstances, however, in which a lawyer should delay reporting
another attorney’s professional misconduct. The most obvious
situation excusing a delay in reporting misconduct is one in which
delay best protects the interests of the offending attorney’s client.
Several factors militate against delaying a report of misconduct.
These may include the seriousness of the violation, the likelihood of
repeated conduct by the offending lawyer, and the degree of prejudice
or not, that one’s client would suffer.

When to report misconduct is often a question that puzzles lawyers. This is
a fairly balanced and thoughtful statement of the problem that leaves the decision to
a lawyer’s judgment. Often, a lawyer may believe that opposing counsel has engaged
in conduct that violates the ethics rules and decide that this should be reported. But
when? The threat of a report or actual reporting during the course of litigation will
often appear to give the reporting lawyer an advantage in the litigation, and this
may be ethically problematic for the reporting lawyer. Although Opinion 227 is not
innovative (this problem has been discussed before) it reminds us of this problem
and provides helpful guidance for all lawyers.

6:8



2025 August

THE LEGAL ETHICS ¢& MALPRACTICE REPORTER

ETHICS & MALPRACTICE RESEARCH TIP

New Articles from the Current
Index to Legal Periodicals

. Ashley M. London, The Unintended Costs of Advance Waivers of Future Conflicts,

86 U. Pitt. L. Rev. 161 (2024).

Advanced waivers of conflicts are often disfavored by authorities.
They can be problematic, but they can also be useful if done properly.

Varun Magesh et al., Hallucination-Free? Assessing the Reliability of Leading Al
Legal Research Tools, 22 J. Empirical Legal Stud. 216 (2025).

The question of AI hallucinations continues to plague the legal
profession.

Lee E. Peoples, Artificial Intelligence and Legal Analysis: Implications for Legal
Education and the Profession, 117 Law Libr. J. 52 (2025).

In many cases, law librarians are in the forefront of thinking about
legal AL
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Law and the Prophets

“Therefore, all things whatsoever ye would that men
should do to you, do ye even so to them; for this is the
Law and the Prophets”

—Matthew 7:12 in the King James version of the New Testament.

This sums up the basis for all legal ethics and, indeed, for all ethics in general.
In these difficult times, it is useful to get back to basics.

12

6:8



josephhollander.com

KANSAS CITY LAWRENCE OVERLAND PARK TOPEKA
926 Cherry St 5200 Bob Billings Pkwy 10104 W 105th St 1508 SW Topeka Blvd
Kansas City, MO 64106 Lawrence, KS 66049 Overland Park, KS 66212 Topeka, KS 66612
(816) 673-3900 (785) 856-0143 (913) 948-9490 (785) 234-3272

WICHITA
500 N Market St
Wichita, KS 67214
(316) 262-9393

© 2025 Joseph, Hollander & Craft LLC. All rights reserved. Use only with permission.




