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FEATURE ARTICLE

Competence in a Changing Profession

lawyer and law professor: two laptops, an iPad, an iPhone, a Wi-Fi hotspot,

and a charging hub to keep these devices in working order. I also have the
telephone number for the law school IT helpline posted next to my chair. My one
non-digital essential, my daily calendar, sits next to me as well—a reminder of what
law practice was like when I first became a lawyer more than four decades ago.

!. s I write this in mid-August, I am surrounded by the tools of the modern

I recall vividly the first few months of my entry into the profession of law. I
was fortunate to have been hired as an associate by a large Wall Street firm, Cravath.
The firm gave fellow associates and me an orientation not only to the firm but also to
the practice of law. This was something Yale had not provided. There was no class in
legal writing, nor any class in how to practice law. Indeed, the joke was that we had
learned how to find obscure cases from the 18th Century English Courts of Equity
with remarkable ease, but could not tell you where to file pleadings in a New York
City court.

There was much truth to this. Law school had trained us to be legal scholars,
not lawyers. They measured our competence by how well we handled doctrinal
material on our exams. Even the bar examination was a test, not of practice skills,
but of doctrine (although the New York portion did ask where one should file an
Article 78 proceeding in King’s County). Unfortunately for me, I did not know what
an Article 78 proceeding was nor, in fact, where King’s County was. But I still passed
the Bar.

I'was thinking about these simpler days this month as T hosted a CLE program
featuring my brilliant colleagues from KU Law, Pam Keller, and Betsy Brand Six,
and Shawn Curran, head of IT at Travers Smith in London. Betsy and Pam face the
daunting task of preparing our students for the intricacies of law practice, how to
master the art of legal writing and research, and the rapidly changing nature of a
profession that moves from integrating one new technology to another seemingly
on a monthly basis. Shawn is at the cutting edge of new legal technologies developing
such things as Al for law firms. One thing that I heard from all of them is that
maintaining competency, as the Rules of Professional Conduct define it, has become
a frighteningly difficult task. This sent me on a quest to understand precisely what is
expected of us lawyers in terms of competency in a rapidly changing world.

Legal Ethics & Malpractice Reporter



4:8

Rule 1.1 of the Model Rules of Professional Conduct states:

Alawyershall providecompetentrepresentationtoaclient. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

The Comments on the Rule expand on what this means:

[1] In determining whether alawyer employs the requisite knowledge
and skill in a particular matter, relevant factors include the relative
complexity and specialized nature of the matter, the lawyer’s general
experience, the lawyer’s training and experience in the field in
question, the preparation and study the lawyer is able to give the
matter and whether it is feasible to refer the matter to, or associate
or consult with, a lawyer of established competence in the field in
question. In many instances, the required proficiency is that of a
general practitioner. Expertise in a particular field of law may be
required in some circumstances...

[5] Competent handling of a particular matter includes inquiry
into and analysis of the factual and legal elements of the problem,
and use of methods and procedures meeting the standards of
competent practitioners. It also includes adequate preparation. The
required attention and preparation are determined in part by what
is at stake; major litigation and complex transactions ordinarily
require more extensive treatment than matters of lesser complexity
and consequence. An agreement between the lawyer and the client
regarding the scope of the representation may limit the matters for
which the lawyer is responsible...

[8] To maintain the requisite knowledge and skill, a lawyer should
keep abreast of changes in the law and its practice, including the
benefits and risks associated with relevant technology, engage in
continuing study and education and comply with all continuing
legal education requirements to which the lawyer is subject.

Kansas Comment 8 to Rule 1.1 and Missouri Comment 6 to Rule 4-1.1 read the
same.

Contained in this Rule and the Comments is a huge burden. The burden is
untenable if we interpret the language of Comment 8 to mean that lawyers should
not only be aware of new technologies but also understand them sufficiently to
evaluate their suitability for use in practice and adopt them, if suitable. This broad
interpretation then raises a host of questions. For instance, if a new technology
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will significantly benefit clients, must a lawyer use it? This covers a wide range of
new developments, from the use of instantaneous translation devices to the use of
sophisticated AI algorithms. Fortunately, my research led me to a thoughtful and
well-researched note by Lisa Z. Rosenof, “The Fate of Comment 8: Analyzing a
Lawyer’s Ethical Obligations of Technological Competence,” in the 2022 volume of
the Cincinnati Law Review.! Ms. Rosenof brilliantly analyzes the problem of asking
already burdened lawyers to, in effect, become experts in highly technical fields in
which they are not trained.

When I became a lawyer, I was expected to know how to write on a yellow
legal pad and dictate to a legal secretary. I was not expected to know how to type or
use the computers that were just being introduced into law offices. Instead, we had a
group of “word processors” who worked on a different floor and handled computer
tasks. As for research, I had to know how to use a law library and such traditional
tools as legal digests. Our superiors told us that lawyers should do lawyerly tasks
and technical staff should do the rest. Of course, that was an attitude closer to the
nineteenth than to the twenty-first-century practice of law.

Generally, in this column, I tend to try to explain the Rules and provide
guidance as to how to do so and avoid pitfalls. However, after spending the past six
months studying Al and its multiplying uses in law practice and elsewhere, I have
come increasingly to think that we have reached a professional crisis, a crisis about
which Ms. Rosenof warned us over a year ago. Most lawyers will find it impossible to
comply with the requirements of Comment 8 as many jurisdictions have currently
adopted it and, therefore, will find themselves in ethical peril.

In talking to many Al experts and reading current articles about Al for the
past year, it is clear to me that most lawyers will not be able to achieve any true
competence in Al technology. It is too complex and changing too rapidly. Even Al
specialists admit that there is much that they do not know. The language of Al research
is foreign to the typical person, i.e., the meaning of “Al hallucinations.” Already,
lawyers are suffering from using Al and the complex ethical issues surrounding this
use. In the recent case of Mata v. Avianca Airlines,* a judge sanctioned two lawyers
for the “misuse” of Al

I think that we are rapidly reaching a crisis and a collision between what
is possible and what is not in lawyer competence in regard to technology. In my
opinion, the current requirements are too vague and unrealistically burdensome.

1 Lisa Z. Rosenof, The Fate of Comment 8: Analyzing a Lawyer’s Ethical Obligation
of Technological Competence, 90 U. Cin. L. Rev. 1321 (2022), online at: https://scholarship.
law.uc.edu/uclr/vol90/iss4/9.

2 See https://caselaw.findlaw.com/court/us-dis-crt-sd-new-yor/2335142 . html.
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This is not a problem that lawyers attending a two-hour CLE session on Al in legal
practice will solve. I believe that it is time for the Bar of each state to assess the use
of very new and complex technologies in law practice and what can be reasonably
asked of members of the Bar. I also think it is time for Supreme Courts to consider
what type and amount of technological education should be required in law schools
and, perhaps, even tested as part of the bar examination process. This is a situation
in which the Bar and the courts must act proactively lest we all find ourselves in a
technological and ethical morass.

AUTHORITY

On Cyber Breaches and Disasters

ABA Formal Ethics Opinions 482 and 483

fires in Maui and Canada, tropical storms hitting Lower California, tornadoes

in the Northeastern United States, heat domes, and temperatures in Manhattan,
Kansas, reaching 115 degrees. Not only are our bodies and minds unprepared for
these cascading disasters, but neither are our communities, residences, and offices.
The unprecedented natural disasters we are experiencing have been accompanied
by the increasing insecurity of our digital devices and attacks upon them.
Ransomware, data breaches, internet slowdowns, and service failures are making
everyday business and professional activities ever more difficult.

I T is difficult in August 2023 to ignore what is going on in the world: massive

We have discussed the ethical obligations of lawyers who are impacted by
disasters, both natural and man-made, in the LEMR before. But the summer of
disasters we've experienced these past few months warrant a timely reminder that
lawyers must prepare for and deal with the aftermath of crises at every turn.
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The two principal advisory opinions that lay out guidelines as to the ethical
obligations of lawyers in natural and digital disasters are ABA Standing Committee
on Ethics and Professional Responsibility Formal Opinions 482° and 483*. The
summary of Opinion 482 outlines the numerous ethics rules that may affect a lawyer
during a disaster:

The Rules of Professional Conduct apply to lawyers affected by disasters.
Model Rule 1.4 (communication) requires lawyers to take reasonable
steps to communicate with clients after a disaster. Model Rule 1.1
(competence) requires lawyers to develop sufficient competence in
technology to meet their obligations under the Rules after a disaster.
Model Rule 1.15 (safekeeping property) requires lawyers to protect
trust accounts, documents and property the lawyer is holding for
clients or third parties. Model Rule 5.5 (multijurisdictional practice)
limits practice by lawyers displaced by a disaster. Model Rules 7.1
through 7.3 limit lawyers’ advertising directed to and solicitation of
disaster victims. By proper advance preparation and planning and
taking advantage of available technology during recovery efforts,
lawyers can reduce their risk of violating the Rules of Professional
Conduct after a disaster.

The introductory summary to Opinion 483 provides a similar list of relevant ethical
rules when a lawyer has suffered a data breach:

Model Rule 1.4 requires lawyers to keep clients “reasonably
informed” about the status of a matter and to explain matters “to the
extent reasonably necessary to permit a client to make an informed
decision regarding the representation” Model Rules 1.1, 1.6, 5.1
and 5.3, as amended in 2012, address the risks that accompany the
benefits of the use of technology by lawyers. When a data breach
occurs involving, or having a substantial likelihood of involving,
material client information, lawyers have a duty to notify clients of
the breach and to take other reasonable steps consistent with their
obligations under these Model Rules.

Since Opinions 482 and 483 were issued, the number of natural disasters and data
breaches has increased, and the culture of work within the legal profession has
changed significantly.

3 https://www.americanbar.org/content/dam/aba/administrative/professional
responsibility/aba formal opinion 482.authcheckdam.pdf

4 https://www.americanbar.org/content/dam/aba/images/news/formal op 483.pdf
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Many lawyers and law firms now work remotely, dispersing devices and files
more widely than ever. It is easy to imagine the occurrence of a natural disaster
that spares a law firm’s office but impacts lawyers working in disparate locations.
Similarly, lawyers working remotely, using systems with less protection from data
breaches than those at the principal office, risk exposing the law firm’s systems and
files to unauthorized breaches. As a result, remote work will undoubtedly make the
types of preparations discussed in Opinions 482 and 483 even more complex and
difficult to implement.

The bottom line in all of this is that every lawyer should diligently review
Opinions 482 and 483 in light of our ever-changing natural, digital, and work
environments, ensuring that their preparation and response plans are up-to-date
and compliant with the Rules of Professional Responsibility.
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New Articles from The Current
Index to Legal Periodicals

1. Kim Diana Connolly & Elisa Lackey, The Buffalo Model: An Approach to
ABA Standard 303(c)’s Exploration of Bias, Cross-Cultural Competency, and
Antiracism in Clinical & Experiential Law, 70 Wash. U. J.L. & Pol'y 71 (2023).

In 2022, the American Bar Association adopted revised Standard 303(c) which
states:

“A law school shall provide education to law students on bias, cross-
cultural competency, and racism:

(1) at the start of the program of legal education, and

(2) at least once again before graduation. For students engaged in
law clinics or field placements, the second educational occasion will
take place before, concurrently with, or as part of their enrollment in
clinical or field placement courses.”

This article explores some of the ways in which law schools are dealing with the new
standard.

2. Douglas R. Richmond, Joint Representations and the Attorney-Client Privilege,
53 U. Mem. L. Rev. 1 (2022).

This is an important article from one of the masters in the field of professional
responsibility.
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A BLAST FROM THE PAST
The Burden We Must Bear

CCASIONALLY, it is good to return to first principles. So, this month we offer
some ancient wisdom for every lawyer to consider:

And he said, Woe unto you also, ye lawyers! For ye lade men
with burdens grievous to be borne, and ye yourselves touch

not the burdens with one of your fingers.

—Luke 11:46 (The Holy Bible, King James Version).
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